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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW XORK PILE NUMBER 74C814 


WILLIAM DAVIS MARTIN, NOTICE OF APPEAL 


Plaintiff 
-~against - 


JOHN W. WARNER, Secretary of the 
Navy and ADMIRAL D.W.COOPER, 
CHIEF of Naval Reserves, Department 


of the Navy, 
Defendants. 


| 


Notice is hereby given that WILLIAM DAVIS MARTIN, Plaintiff 
above-naméd inereby appeals to the United States Cpurt of 
Appeals for the Second Circuit i com the final judgment entered | 
din this action cf the 22d day of September, 1976 and from | 
the order upon which said judgment was based dated September 
21, 1976 which Order by HON. THUMAS J. PLATT, USDJ, did deny 
plaintiff's motion for summary judgment and did grant the 
motion of the defendant for summary judgment dismissing 
the amended complaint herein, and from each and every part of 


said judgment, order and memorandum. 


Yours, &Q. 
; ay ‘ t “s 


an 
» i / ¢ 
| Ao 
RONALD PODOLSKY.. _ 
“attorney for Plaiatace | 
1s Park Row, New York, W.Y. 
10033 212 962 3351 


TOs 

DAVID T. TRAGER, ESQ. 
Attorney for Defendants 
U.S. Courthouse 

225 Cadman Plaza 
Brooklyn, N.Y. 


Clerk of the Court 
225 Cadman Flaza 
Brooklyn, N.Y. 


"UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WILLIAM’ DAVID MARTIN, 


Plaintiff, 


~ against - JUDGMENT 


JOHN W. WARNER, Secretary of the 

Navy and Admiral D.wW. Cooper, 04 € 814 
Chief of the Naval Reserves, et 

Department of Navy, 


\ memorandum and order of Honorable 
Thomas C. Platt, United States District Judge, having been filed 
on September 22, 1976, denying plaintiff's motion for summary 
judgment and granting defendants' cross-motion for summary judgme t, 
rt ¥s 

ORDERED and ADJUDGED that plaintiff take 
nothing of the defendants and that plaintiff's motion for summary 
judgment is denied and defendants’ cross-motion for summary judgmqnt 
is granted. 


Dated: Brooklyn, New York 


September > » 1976 
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UNITED STATES DISTRICT COURT 
EASTERN DISIRICT OF NEW YORK 


RE BE NE BR a in a ae a, iw ae a =z 
WILLIAM DAVIS MARTIN, 
‘| 74 C 814 
hy. Plaintifé, 
MFNORANDUM AND 
~against- ORD R 
JOH W, WARUER, Secretary of the September 21, 1976 
Navy end Admiral D, WU. Cooper, $ 
Ghick of the Uaval Reserves, riten 
| Department of the llavy, IN CEERK'S OFC 
U.S. DISTRICT COURT ED NY 
Defendants, 4 sb 
| S£P 2 > 14976 
RG deca alae a Pantie coe gm a Seas eo eed we rd 
PLATT, D.J. eo 


Pa 
To put it mildly, this is somewhat of a unique case 
which is now before this Court for the second time. The 
| | Court's first opinion is reported at 377 F.Supp. 1039 (E.D.N.Y. 
June 18, 1974), 
At this juncture, plaintiff moves, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, for an order 
Granting summary judgment on his amended complaint which seeks 
a judgment directing that he be promoted to the rank of 
Captain, USNR, retroactively to July 1, 1974, including 
incidental benefits such as loss of pay and pension 
; differential between the ranksof Commander and Captain, etc. 
Cefendants, under the same Rule, cross move also for summary 


judguent. The facts are not really in dispute, Thay are as 
follows: 


On February 12, 1974, defendant Warner, pursuant to 
' 10 U.S.C. § 5895, furnished to a Selection Board convened 
| under 10 U.S.C. § 5893 the neme and record of the plaintiff 
as one who was eligible for consideration for promotion by 
the Board to the rani: of Coptain in the United States Naval 
| Reserve. 
Pursuant to § 5897 of Title 10 of the United ere 
| Code the Selection Board apparently recommended the eee 
for prosotion and pursuant to § 5898 of such Title, the report 
| o£ such Loard then should "be subaitted to the Presidcnt for 
| his epproval or disapproval." 
The government concedes that plaintiff's promotion 
\ was Gpproved, and pursuant to § 5912 of such Title and § 2 of 
| Article II of the United States Constitution plaintiff's 
| appointment was submitted to the United States Senate to 


comply with the requirement that appointments in grades above! 
Captain in the Naval Reserve "shall be made by the President, | 


by and with the advice and consent of the Senate". On 
| 
April 24, 1974 the United Statee Senate confirmed a temporary | 


eppointment to the rank of Captain for the plaintiff. 


"streaked" through the Belmont Hotel ballroom in New York City 
{ 


On May 3, 1974, plaintiff is alleged to have | 
| 


in the presence of a group of fellow Naval Reservists and 
their ladies, all of whom were in civilian clothes at a U.S. 


aval Reserve dance at that hotel, 


The Chicf of Naval Reserves ordered an investigation 
of the incident. Plaintiff unsuccessfully sought to restrain 
this investigation in this Court (377 F.Supp. 1039) and in 
the Court of Appeals (aff'd without opinion). 


By mcmorandum dated June 28, 1974 the Secretary 


of the Navy "approved" a request of Bureau of Personnel 


"that the Chief of Naval Personnel be authorized to take no 


ection with regard to temporary promotion of the plaintiff 


to Captain pending resolution of his alleged misconduct" as 


authorized by 10 U.S.C. § 5902(d), asancnded, 


On July 1, 1974, plaintif{£'s "running mates" on 


| 
the Captains’ list assumed the rank of Captain, United States) 


Naval Reserve, but defendants claim plaintiff did not. 


Following the investigation the Chief of Naval 


Reserve found "that this matter cannot be resolved sati3~ 


factorily by court martial" and said that he “coneiders that | 
| 


subject officer by his conduct is no longer qualified to 


remain on active duty * * * It is therefore recommended that 


this matter be brought to the attention of the Secretary of the 


Navy requesting that he be released from active duty and if 


eligible be given the opportunity to retire but that: 


retirement be in the grade of Commander". (Memorandum from _ 


Chief of Naval Reserve to Judge Advocate General, July 15, 
1974.) 


On November 12, 1974, the Secretary of the Navy 


"approved" a memorandum for him from the bureau of Naval 


Personnel recommending that he “acting for the President, " 


remove Commander Martin's name from the promotion list. 


By the Secretary's "approval" of such memoranduin 
defendants maintain that the President removed plaintiff's 
name from the promotion list in accordance with Title 10 
United Statcs Code § 5905(4). 

The Secretary, however, secs to have no such power| 
under 10 U.S.C. § 5905(a). lie only appears to have the power | 
under 10 U.S.C. § 5092(d), as ancnded, to delay the promotion| 


of an officer who was under cn investigation, etc. | 


| 
The defendant argucs that such pover may be presuncd 


to have been delegated to the Scerctary. 3 U.S.C. § 302. 
liovever, under 3 U.S.C. § 301, by Executive Orders Hos. 
10621, 10661 and11390 the President has expressly delegated 
certain of his prescribed authority under Title 10 of the 
United States Code (sce e.g., Title 10 U.S.C. §§ 7291, 5083, 
5133, etc., and West's Supplementary Pamphlet 1927-1975 for 
3 U.S.C.A. at 394, 397, 398, 402) but has not so delegated 
his authority under Section 5905(a) of such Title. This 
would clearly seem to indicate that the Secretary had no 
such "implied delegated authority" and that neither Congress | 
nor the President had made any such delegation expressly or 
by implication. 
This does not, however, defeat the defendants’ abed 
because in the last analysis plaintiff's position really is 
that following the completion of the investigation by the | 
Secretary, the President has failed to complete his appointment 
(after Senate confirmation) “by failing to prepare or sign 


the commission". D'Arco v. United States, 194 Ct. Cl. 8l1l, 


816 (1971; Marbury v, Madison, 1 Cranch (5 U.S.) 137 (1803). | 


$—— 


It is indisputable that the plaintiff was selected 
for prowotion to the "temporary" rank of Captain. Suth a 
promotion is terminable at any time (see 10 U.S.C. § 5596(h), 
5779) cc revocable at will by the President. 

Thus there is not even a possible argument that 
the President had any obligation to complete the plaintiff's 


appointment by preparing and signing his commission (ef: 


Marbury v. Madison, 1 Cranch (5 U.S.) 137 (1803)), and his 


failure to do so in this instance may be said to be the 
equivalent of, or tantamount to, an affirmative removal by 
him of plaintiff's name from the promotion list under 
10 U.S.C. 5905(a). 

Viewed in this light, and for such reasons, 
plaintiff's motion for summary judgment must be denied and 
defendants cress-motion therefor must be granted. 


SO ORDERED. 


— 
lhe ¥tay 


ORST Cory 


AMENBED COMPLAINT 
JUNCE PLATT 
UNITED STATES NISTRICT CouRT 
FASTFRE DISTRICT OF MEW YORE 
WILLIAM DAVIS MARTIN, 
Flairtiff, 

-“acainst- Index 74uCce yh 
JOHN W. WARDFR, SECRETARY or THY MAVY ard AMF YNDED COMFLAIPT 
ADMIRAI DW, COOPFR, CHIF® OF NAVAL KFSFRYES, 
DEFARTMENT OF THF NAVY, 


lefendarts, 


Flaintiff throuch his attorney, HONAID FONOLSKY, FSQ., complairire 
of the deferdants herein respectfully show this Court ard allege; 
1, Jurisdiction is conferred upon the Pistrict Court by virtue 


of 2P, NSC @1331(a), 1361 an? 2201] in that Fandanus ard related relief 


against officers of the United States who are Alleged to be not perform 


duties owed to the rlaintire is being soveht with a pravre for declarato 
§udemert, mandamus ard possible back pay. 

2. That at all times hereinafter mertioned the Secretary of the 
Navy and the Chief of laval Reserves or their successors were and st11] 
are charred with administering pursuant to Jawfn] mandate the affaires 
of the lnited States Naval Reserve, 

3. That st all times hereinafter mentioned the Flairtiff was an 
officer in the Navel eserves on active duty, service over 22 venre, 
4%. That heretofore on or about April 24, 174, plaintirr and other 
officers were selected for temporary appoirtmert to captain ir the 


Naval ®ecserve by the Fresidert of the I'nited Statee with the Advice 


and Corsert of the I'nited States Serate, 


5S. That plaintiff wae thereupon placed upor a list of ecelecteres 


_ 9 


AMENDED COMPLAINT 


thus approved, and mwaited the opening of a billet of Captain to 
fill. Plaintiff is a combat pilot veteran with extensive decorations, 

6. That on July 1, 1974 the selectees rext senior and rext 
junior to plaintiff on the list assumed the rank of Captain, United 
States Maval Reserve, but plaintiff was not included in the assumption 
of said Rark, although he war to be promoted that date absent impediment, 

7. That uponinformation and belief there had theretofore not been 
any order of the Secretary of the Navy delaying plaintiff's promotior, 
and no such order was ever delivered to plaintiff, 

P, That upon information ard belief on November 12, 1974 the 
defendant Secretary of the Mavy signed a document purportire to remove 
Plaintiff from the list of selectees, 

9. That the actionof the Secretary of the bavy in purvorting to 
remove the plaintiff from the list of selectees “Sr promotion to Captain 
was withovt lawful authority. 

190, That the plaintiff was rot removed from the said list by 
the Fresident of the l'nited States. 

1], That the President of the United States was not informed prior 
to the allered removal of any cause for which plaintiff should be so 
removed, 

12. That the Fresident of the United States provided no imput 
whatsoever in the determination to remove plaintiff from said list, 

13. That lawful authority to remove plaintiff from the list 
rests in the sold discretion of the Fresident of the United States 


who did not exercise said discretion against plaintiff herein, 


“74, That upon information and helief the defendants had heen 


informad ahout an incidert which is alleged to have taken place on 


May 3, 1974 wherein it was allerced that Plaintiff, while at a civilian 


71° 


AMFNDFD COMPLAINT 


party sponsored by the Reserve Officers Association at the Felmont 
Hote] in New York City did eneare in an act of *streakine”, to wit, 
running incognito in phantomlike fashor nude for the purpose of 
providing levity to the proceedings whereat a crcewd is cathered, 
15. That thereafter the defendants or their successors did 
cause an informal investigation to be conducted.. 
16. That on January 24, 1975, and after the plairtiff had 
been alleredly removed from the list, plaintiff was informad that 
the results of the investication were complete ard it was coneluded 
therein that the subject investication contains “matter of 
interest to your record, 2, No inference should te drawn from the ahove 
action that an adverse determination by the Chief of “aval Personne] 
was reached in your case, A matter of interest holding ‘toes not 
constitute punitive action to #w recipient, either inherently or by 
implication..." 
1®, That plaintiff has unlawfully been deprived of his riehtful 
promotion and the attendant benefits and salary thereto by the defendants. 
19, That plaintiff was compelled to retire in the rank of Commander 


whereas his true rank is Captain, and he isc teing deprived of atterndart 


pension and other benefits of said rank, retirement date, June 30, 1975, 


20, That plaintiff is being carried on the roster of retired 
officers as Commander rather than as Captain, his true rank, 

22. That plaintiff has not adequate remedy at law. 

WHERFFORF Plaintiff requests most respectfully a judement directing 
that he be promoted to the rank of captain, USNR retroactively to 
Jnly 1, 1974, together with such other relief as to the Court may 
seem just and = proper including judgement for loss of PAY ard pension 


differential between the Kank of Commander ard Captain and attendant 
duties and bencfits. “41 (8ndorsenent omitted) 


AFFIDAVIT IN ‘UPFCRT OF MOTION 


JUDGE FLATT 


UNITED STATES DISTRICT COURT 
FASTER DISTRICT OF NFW YORK 


WILLIAM DAVIS MARTIN, 
Plaintiff, 


-arainst- 7 Cc RY 


JOHN W. WARNFR, SECRETARY OF THF NAVY, APY INDAVIT 
and ADMIRAL. D.”. COOPER, CHIEF OF YAVAL 
RESERVES, DEFT OF THF NAVY, 


Defendants. 


STATE OF NEW YORK 
COUNTY OF YEW YORK:ss 


RONALD FODOISKY, ESQ. being duly sworn deposes ard 
snys, that he is the attorney for plaintiff herein and is 
familiar with the avermerts herein. 
That the source of his knowledge is the entire file 
in his possession consisting of many docurerts delivered by 
defendants either to plaintiff prior to deponent's retention 
as counsel or directly to your deporent tn response to certain 
interrogatories propounded by him {r the course of the litigation, 
That annexed hereto are the following exhibits to 
assist the Court and toward which reference will be made 


herein: 


x, Chronology of everts essembled bv deponrert, 
Px. £8 Copy of Amerded Corpleirt. 

Ex. Copy of reply to interrocasatorier, 

Fx. D, Appendix 3 of reply te interrogatories, 

Fx. Fk. Appendix 4 of reply te interrogatories, 

kx. ©. Appendix 5 of reply te interrogatories, 

hx, GCG, Miecellaneous documerts referred to by date 


That Apperdix 142 to interroestories are omitted as 


“a2 


AFFIDAVIT IN SUPFORT OF MOTION 


unnecessary for the purposes herein, The orivcinal of 
the interrogatories, answers thereto and all apperdices 
thereto are onfile with the Court, 

That Flaintiff was a Commander in the ''.5. Navy 
Reserve, on active duty. Fursuant te statute, he was 
selected for promotion to the rank of Captain by heing 
nominated by the TFresident of the United States, with 
the advice and consent of the Bérate. The @erate confirmed 
his temporary appoirtment to captain or April 24, 1074 and 
he and other selectees were placed or a list for the 
pursposes of assuming said rank, Were it not for the 


events hereinafter related, he would ave assumed said 


rark on July 1, 1974, Ex @ Q/A 11, 20, 


That plaintiff was not permitted to assume the 
rank of Captain on July 1, 1974, On or about lovember 12, 
1974, the plaintiff was ostensibly removed from the list 
by a document endorsed by the Secretary of the avy. The 
said document is Fx, Fx. D hereto. ‘fee also Fx, C 
Q/A 10, The authority for removal of plaintiff from 
the list was set forth as 10 USC #§9C5 (Fx. C, Q/A 41,) 
1 That Section §905 I'1SC Title 1C provides that the 
Fresident of the United States may remove a cardidate 
selectee from such a list. In answer to other irterrocatories 
the following was adduced: That Hlairtiff was removed from 
the list hy the action of the Secretary of the Navy becanse 
of alleged misconduct of plairtiff (4/%a3); thet the 
Fresident of the United States was not personaliyv advised 
of th e Secretary's actior removing rlaintiff from the 


list (A/A §iithat the presidert was rot notified of the 


15 


AFFIDAVIT IN SUPFORT OF MOTION 


incident by the officials of the Nepartmert of the avy (Fx.c 
Q/A 6; that the Iresident of the l'nited States did rot provide 
ary imput whatsoever into the determinaticn to remove the 
palintiff from the list. Q/a 26, 

That from the foreroirg it would appeor that the piaintifrf 
was not removed from the list by the Fresident of the United 
States who was totally unaware of either the fact o° the 
incident or the alleced fact of removal. The statute autorizing 
the President to remove a candidate from the selection list 
is directed toward Presidential action ard discretion in 10 
USC §905, It is the plaintiff's contenticn herein that he 
is in fact a Captain in the United States Navy Reserve in 
that he was never remored from the list ir accordance with 
law; that he was in fact unlawfully removed from the list 
by the Secretary of the Navy whose authority in this respect 
is delimited by 10 USC §902(d) to delay promotion only during 
the period in which an officer is urder irvestieation, and 
even that delay is limited to one year frem date of selection 
unless the Secretary determines that further delay is recessary 
in the public interest. 

That plaintiff was selected for promction April 24, 

1974 (tx.C q/a 2). Upon information and teltef the invest ianation 
was coupleted eometine befart Movember 12, 1974, the date the 

Secretary of the Navy ostensibly removed tim from the Fiat - (Fe, Dy, 
The actual date of completion is somewhat confusing and ie treated 


in a separate point in the memorandum of law arnexed hereto, 


The defendants cortend that the investication was complete 


before the Secretary acted, Fx. C q/na 21, Plaintiff wae 


AFFIDAVIT IN SUPPORT OF MOTION 


neither informed of his delay in promotior (Fx Gl par.7) 
ror of the alleged removal by the Secretary of the Yavy 


of Nov. 12, 1974 until inquiry was made ty plaintiff former 


, 4(-3 
attorney by letter dated Dec, 26, 1974,, The first notice 


that he was allegedly removed from the list was by letter 
dated January %, 1975 (Fx. D2). The only rotifieation he 
received concerning the results of the investigation was 

by Fx. F dated January 24, 1975 wherein ‘t was stated that 
. the subtect investigation "contains matter of interest to 
your record, 2, Wo inference should oe drawn from the above 
action that an adverse determiration by the Chief of Maval 
Fersonnel was reached in your case. A matter of tnterest 
holding does not constitute punitive acticn to a recipient, 
either inherently or by implication...” 

That plaintiff was never even notified of any delay 
imposed by the Secretary of the lavy eerding the investication, 
Fxhibit D which is alleredly the permnnet document contains 
some vague reference to an enclosure 1, wrich enclosure was 
not provided by defendants herein to plairtiff, which enclosure 
1 indicates that the Secretary had instructed the Chief of 
Naval Fersonnel to delay promotion (par. 1), however this 
appears to be in error because on at least two occasions 
letters were sent to plairtiff addressine him as Captain 
after his date of rark eof July J], 1974, ore of which was 
from the said Chief of Naval Personnel (I’'x. C2), which letter 
advised plaintiff of his retirement optiors. 

From the foreroing it would appear tkat plaintifter certainly 
was not validly removed from the list hy action of the Presi- 


dent of the United 6tates » and moreover it is doubtful if 


AFFIDAVIT IN SUPFORT OF MOTION 

he was validly delayed, ‘A separate point discussing date 
of rank is contained in the memorandum of law, 

That the allewed act of misconduct wes an allegation 
from an unknown source (Fx.C q/a 17) that plaintiff, while 
at a civilian party sponsored by the Reserve Officers Assn. 
of which he was a dues paving member in good stardirre, 
engated in an act of "streaking" 1.e,. runring in phantomlike 
fashion nude before onlookers to provide Jevity to a proceeding, 
It is contended that he was not on duty at. the time althoneh 
the defendants contend that he could have been considered 
in some duty related capacity (Ix. § p.f&),. ‘s“hether or not 
either party is correct, the final determination concluded 
that he was, but that the matter was "of interest" only fr the 
file and did not constitute punitive action either inherertly 
or by implication, (Fx F,) 

That it 1s plaintiff's contention thet he is 9a eaptain 
in the Navy with date of rank July 1, 1974 and thet he was 
not validly delayed by the Secretary of the “avy vursuant 
to any order under 10 USC 5§902(d) In that he did not receive 
any document reflecting said delav; moreover he is a captain 
by virtue of the fact that he was not removed from the list 
by the Fresident of the United States pursuant to 10 USC 5905(a). 
If in fact the plaintiff were delayed by the Secretary, ench 
delay necessarily would abate with the determination of the 
investigation, the period of time within which such delay 
could take place. If there were no delay plaintiff date 
of rank would be July 1, 1974, The actior of the Secretary 


in deprivine plaintiff of the rank to which she is entitled 


is arbritrary, capricious and wnreasorable and unlawful deprivire 


him of benefits at Jeast anes 2° 10% ‘BEST COPY 


em tana th iin ha at 


AFFIDAVIT IN SUPPORT OF MOTION 


which would be one year past his selection. 
That because plaintiff was never remeved from the list 
and because he is a captain an Order seems appropriate by 
way of judicial review of administrative determination directire 
the defendants to cause plaintiff's promotion to captain to be 
effected, nunc pro tunc with attendant duties, back benefits 
and related relief, with judement for ary financial loss 
Aircurred by virtue of the {lleral actior of defendarts. 
That there are no references related vy defendant in 
its answers to interrogatories which spel) out the authority 
of the Secretary of the Navy to act under 1OUSC 5005ftaA) 
supplanting the discretionary power of the Iresidert to remove, 
That the Secretary of the Tavy is limited bv clearly defined 
statute to delay only. 


wherefore pliairtiff resgectfully svecests that thereis no 


defense in law to the allegations of the complaint as amended 


and that summary judgment shonld be erarted thereon, 


Pr ae 


A 
J me 
/ wel Joe G See 
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RONALD PODODS FY 


13 
ey) oF BYo Affidavit in Support. ily. f (oa 1K 
5 ~ 


| 


DEPARTMENT OF THE NAVY 
BUREAU OF NAVAL PERSCNNEL 
WASHINGTON, 0.C. 20370 


In reercy FePEen TO 
Pers-52 
Ber 2434/822b 


30 OCT 1974 


MRMORARDUM FOR THE SECRETARY OF THE BAVY 
Subj: Cormnder William Davis MARTIN, USNR, 473 28 2768/1317 


Ref: (a) BUPERSKOTE 1401 of 11 March 1974 
(b) 10 USC 5905 


Encl: (1) GINAVFERS memorandun Pers 02 Ser'1392/822> of 27 June 1974 


1. Cosmander Williem D. Martin, USNR, has been selected for promotion 
to the temporary arede of Captain. This selection wan proaulgated by 
reference (a). Enclonure (1) authorized the Chief of Naval Personnel 
to take ne ection with regard to the tesporary promotion pending reso~ 
lution of his alleged misconduct. The informal JAS Msnual investigation 
in the case of Commander Hartin was completed on 10 July 1974. The 
investigating officer found thet Commander Martin did, on 3 May 1974, 
in the Belnont Rotel in New York City, in the presence of menbers of 
the Reserve Officers Ansociation and their Indies, run nude into and 
out of the ballroos. The invertigating officer recommended referral 
to court-martial for s violation of Article 133, UCMI, - conduct un- 
becoming an officer. The convening authority, Chief of Raval Reserve 
noting that the Mnatter can not be resolved satisfactorily by court- 
martiol” reccernended Commander Martin's releese from active duty, or 
in the alternative, acceptednce ‘of his request for retirement, but .in 
the grade of Commander. : 

ay 
2. The pertinent issue is whether Comander Martin should be promoted 
or should his name be renoved from the promotica list, 10 USC 5905 
provides the authority for the President to remove an officer's name 
from the promotion list; the Secretary of the Ravy acts for the President 
iu this regard. 


3, In view of all of the particular circumstances of thio cane, in-~ 

cluding but not limited to the facts surrounding the incident, it is 

recomended that the Secretary, acting for the President, renove 

Ceemennier Martin's nome froa the promotion list prosulgated by reference _ 

(a). It is considered that sufficient cause exists in thia case to ANNE 

fully varrant Secretarial ection pursuant to reference (bd). Pa gah "y 
(yy 
~/ 
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Per3-82 
Ser 2434/8220 
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DAVID in. GACLEY 
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tinuation Bonar 
Connander Martin tha 
than 30 June 1975 and that he 


July 1915. 


APPROVED. 1 
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y. William Middendorf 
oa Secretaryob the Nay 


FOR OFFICIAL USE ONLY 


Fx. D. To affidavit ir Svpport. 


or: 
(444), 42 
: 


Pers-R322/CHE-+ 
473-28-2768/1317 


8 JAN 1975 
RECISTERED MAIL ; rsa] 1 


From: Chief cof Naval Personnel “ 


fo: Commander William Davie MARTIN, USNR aN Ve 


Sudj: Pronotion status ia the Usited Stetes Naval Reserve - 
oe 
Ref: (a) Title 10, United States Codd’, Section 5995 ash, 


1. The Secretary of the Havy, acting for the President, 
renoved your nate * ‘m the promotion list op 12 Noveeber 1974, 29- 
pureuent to provi. 18 of reference (a). TT 


2. As a renault of thia ectios, you must egain bea reconsended 
for promotion by another selection board before appointment. r? 
to the next higher grade. 


K/ DAVID H. BAGLEY 


RECISTERRD MAIL - , 


Mavens Seti? taevs SMP 


AWGWERS LO Tih... widAPOules 


| INTERROGATORY NO. 2. Was plaintiff selected for inclusion 
on the promotion list for promotion to Captain by the 
President of the United States with the Advice and Consent 
of the Senate? If so, set forth a copy of the selection 
list whereon the plaintiff's name appears with the 
approrpiate authentication signatures as appear on the 
original, the date of said list and whether said selection 
list was completed in accordance with appropirate regulations. 

ANSWER. On February 15, 1974, the Acting Secretary of 

' the Navy, Jd. William Middendorf, II, approved for the 

I President of the United States the recommendation that 
plaintiff be promoted to captain. The Senate confirmed a 
temporary appointment to captain for plaintiff on April 24, 

The Chief of Naval Personnel (CNP) publish a 
promotion list on March 12, 1974. The selection list 
approved by the Secretary of the Navy is attached as 
appendix 1. The CNP list is attached as appendix 2. The 
lists were completed in accordance with current regulations. 
INTERROGATORY NO. 3, Was the plaintiff removed from said 
If so, set forth the reason for his removal. 
ANSWER. Yes. Plaintiff was removed from the list by 


the action of the Secretary of the Navy subsequent to the 


| 
| 
| 
| 
| 
| 


finding of the informal JAG Manual investigation of plaintiff's 


t 


conduct on May 3, 1975. 


| ; 
| INTERROGATORY NO. 4. Was the plaintiff removed from said 


’ 


| 
| 
, list by the President of the United States? If so set 

; 
\ forth any written document signed | the President of the 
i 
\ 


United States directing plaintiff's removal from the 118t. 
po | 
o~d 


ANSWEXS TO INTER: GATORIES 


ANSWER, i ree. Ao pentes 


INTERROGATORY NO. § s the plaintiff removed from the 
list for cause, which cause was made known to the President 
of the United States prior to plaintiff's removal from the 
list? If so, set forth all complete copies of any document 
which informed the President of the United States of any 
cause for which plaintiff's standing on the list should be 
considered for the purpose of Presidential action and 
include the date and full and complete copies of any 
acknowledgements of receipt by the President of the United 
States of said documents informing him of the incident of 
concern. 

ANSWER. Yes, see answer to Interrogatory No. 3, Supra. 

Persp ra J", : 

The President of the United States was not fadvised of the 


Secretary's action prior to plaintiff's removal from the list. 


have knowledge of the incident which formed the cause of 
removal of the plaintiff. if 
OL ee aly 


ANSWER, The President was En seep ae of this incident 
/ 


by officials in the Department of the Navy. 


' 
} 
INTERROGATORY NO. G6. Did the President of the United States | 
\ 
| 
| 


INTERROGATORY NO. 7. If so, was the information or knowledge 
of the incident imparted to the President through official 
channels? If so, set forth any doeument sent through 

official channels prior to plaintiff's removal from the list 
either to or from the President of the United States, including 
any directior or evidence of decision by the President of the 


United Statcs to remove plaintiff from the 


22, 


ANSWERS TO INTER: GATORIES 


ANSWER. See answer to Interrogatory No. 6, Supra. 


INTERROGATORY NO. 3. Describe in detail how plaintiff was | 
pe ee ry BL) 


removed from the promotion list, including any actions by 


the President of the United States or any other public officer. | 


ANSWER. Plaintiff was removed from the promotion 

list by the Secretary of the Navy on November 12, 1974, 

subsequent to the finding of the informal JAG Manual 

investigation of the conduct of plaintiff on May 3, 1974, 

in the Belmont Hotel, New York, New York. 

INTERROGATORY NO. 9. Set forth all documents reflecting 

the decision of the President of the United States to 

remove plaintiff from the promotion list. 
ANSWER. The action of the Secretary of the Navy on 

November 12, 1974, is the document “reflecting" the decision 

of the President of the United States to remove plaintiff from 

the promotion list. 

INTERROGATORY NO. 10. On what date was Plaintiff removed 

from the promotion list? Set forth all documents which 

effected the removal. 
_ANSWER, November 12, 1974. Document [Pers-82; Ser 

2434/822b-30 Oct 1974], attached as appendix 3. 

| _INTERROGATORY NC. ll. Had plaintiff not been removed from 

the selection list what would have been his date of actual 

promotion to the rank of Captain? How is this dats setermianls 

What weuld the salary differences be between the rank of 

captain then acquired and the salary which plaintiff was 


then being paid as Commander? 


AlisWenS TO INTkiut wATudles 
_ANSWER. Plaintiff's temporary date of rank as 

captain United States Naval Reserve would have been July 1, 
1974. The appointment would have been mailed to plaintiff 
on July 8, 1974. The date of rank of Reserve officers is 
determined by comparision with a Regular officer "running 
mate." See 10 U.S.C. § $911. The difference in pay that 
plaintiff would have earned as a captain than what he carned 


as a commander is being computed and will be provided by a 


supplemental answer to this interrogatory. 
INTERROGATORY NO. 12. When did the plaintiff leave active 
service with the Navy? 
ANSWER. ~June 30, 1975. 
INTERROGATORY_NO. 13. Was plaintiff on active duty more 
than one year after he was placed on the selection list? 
ANSWER. Yes. 


——_—_—_——— 


INTERROGATORY NO. 14. Was plaintiff on active duty more 
than one year after the alleged incident forming the basis 
for removal? 
ANSWER. Yes. 
INTERROGATORY NO. 15. Was plaintiff on active duty more than 


one year after he would have been promoted had he not been 
removed from the list? 

ANSWER, No. 
INTERROGATORY NO, 16. Set forth a shot recitation of the 
alleged incident which formed the basis of the complaint 
leading to the removal of plaintiff from the list. 

ANSWER, Sec paragraph 1 of appendix 3. 


INTERROGATORY NO. 17. How was the incident reported to the 


Navy? Set forth all documents received by the Navy reporting 


the incident. 24 


ANSWERS TO INTERROGATC (IES 


ee Sa meena =~ 


ANSWER. The exact manner how the incident was reported 
to the Navy has not been determined. A diligent search 


for this informatien is continuing, however, and should 


ao tina 


the information be discovered it will be provided by a 


supplemental answer to this interrogatory. 


INTERROGATORY NO. 18. Were the reports in the nature of a 


SS 


complaint or mere report? Did any of the reports praise 


the subject of the report both as to past good standing 
and praise for leadership in providing levity to the 


yroceedin S? Were any reports in the nature of a complaint? 
? 
“inning 


ANSWERS TO INT %ROGATORIES. 


Were any reports of the incident in the nature of a complaint 
received from any sources at all? If so set forth a copy 
thereof. 

ANSWER, See answer to Interrogatory No. 17, supra. 
INTERROGATORY NO. 19, What action was taken by the Navy in 
the investigation of the reports of the incident? 

ANSWER. The Chief of Naval Operations (CNO) requested 
that the Chief of Naval Reserve (CNR) inquire into the 
incident. The CNR ordered a formal investigation into 
the incident pursuant to regulations contained in the 
Manual of the Judge Advocate General of the Navy (JAGMAN). 
Subsequently, CNR rescinded the requirement for a formal 
investigation and ordered, instead, an informal investigation 


pursuant to the aforementioned JAGMAN. 


! 
| 
i 
| 
' 


INTERROGATORY NO. 20. Was the conclusion of the Investigating 


a Ae 


Officer and the final determination of the Navy that no 


disciplinary action was needed against plaintiff and that 


the report was merely a matter of interest for the file? 
If so set forth the copy of che final determination. 

ANSWER, The investigating officer recommended a trial 
by court-martial. The final determination was against 
court-martial. A complete copy of the JAG Manual investiga- 


tion with all endorsements is attached as appendix 4. 


ee ee ee ee een meme 
LAR en et a 


INTERROGATORY NO. 21. Was Plaintiff's removal from the 


promotion list prior to the date of the determination of 


the Investigating officer? 


ANSWER. No. 


j 
i 


ANSWEKS TO INYERRC ATORILS 
INTERROGATORY NO, 22. What was the reason for the Plaintiff's 
removal from the list? Who removed plaintiff from the list 
and what documents support said removal. Set forth a copy 
of the documents indicating who made the determination to 


remove plaintiff from the list. 


ANSWER. See answersto Interrogatories 3, 5,and 8, 


Supra. 


INTERROGATORY NO, 23. What type of investigation was con- 


ducted and pursuant to what authority was it conducted. 

ANSWER. See answer to Interrogatory No. 19, supra. 
INTERROGATORY NO. 24. Set forth all statutes, rules, 
regulations, directives, or other authorities pursuant to 
which plaintiff was removed from the promotion list. 

ANSWER. 10 U.S.C. §§ 5902(d) and 5905(a). 
INTERROGATORY NO. 25. If the President of the United States 
did not personally make the decision to remove the plaintiff 


from the list, who did and pursuant to what authority did he 


ANSWER. See answers to Interrogatories 3, 8, and 24, 
supra. 
INTERROGATORY NO, 26. Did the President of the United States 
provide any input whatsoever into the determination to remove 
the plaintiff from the list? If so on what dates did he 
act and set forth all documents and memoranda signed by him 
or by his direction. If not personally siaqned by him, set 
forth any documentary evidence indicating that the documents 


be signed by direction. 


ANSWER. No. 


ANSWEKS TO INTERR( iATORIIS 


INTERROGATORY NO. 27. Who was President of the United States 
on the date of the incident? Who was President of the 
United States on the date of the alleged removal of the 
plaintifi from the List. 

ANSWER. The Honorable Richard M, Nixon and the Honorable 


Gerald R. Ford respectively. 


INTERROGATORY NO. 28. Was the plaintiff in Uniform during 
the time of the alleged incident or at any time during 
the meeting whereat the incident occurred, or did he have 


any identifying insignia, or other feature which would 


cause observers not personally knowing the said plaintiff 


to conclude that it was a Naval Officer involved? 

ANSWER, No to all ques:ions in this interrogatory. 
INTERROGATORY NO. 29. Set forth the date of promotion of 
the officer on the list immediately senior to plaintiff 
and that date of promotion of the officer on the list 
immediately junior to plaintiff. 

ANSWER. Next senior: 1 July 1974 

Next junior: 1 July 1974 

INTZRROGATORY NO. 30, Was a determination made that no 
adverse inference was to be drawn against the plaintiff as 
a result of the investigation and that there was no 
punitive action required or inferred against plaintiff? If 
so set forth the copy of any document respecting the action 
taken by the Chief of Naval Personnel concluding the 
investigation. Was the action taken after the removal from 


the list? 


ANSWERS TO INTERRC ‘ATORIES 


ANSWER. See answers to Interrogatories 20 and 22, supra, 

The completed JAG Manual investigation was inserted as 
a "matter of interest" in Plaintiff's official record. A 
copy of the document informing plaintiff of this action is 
attached as appendix 5. This action occurred after plaintiff 
was removed from the promotion list. 
INTERROGATORY NO, 31. Set forth the qualities and elements 

1 required of a commander fo: inclusion in a list for promotion 


i 
|} to Captain. 


elements expected of all naval officers, specific 
qualifications were outlined in the precept provided the 
promotion board that considered plaintiff. See appendix 1. 
INT RROGATORY NO. 32. Did plaintiff possess these 


qualities and elements prior to his selection. 


-ANSWER. In addition to traditional qualities and 


ANSWER, In the promotion board's opinion he did. 
INTERROGATORY NO, 33. Did plaintiff possess these qualities 
and clements on the date he was removed from the list? 

ANSWER. No. 

INTERROGAYORY NO. 34. If not, which qualities or elements 
was no longer present? 

ANSWER. answer to Interrogatory No. 3, Supra. 
INTERROGATORY NO. 35. How was the absence of said qualities 
or clements manifested? 

ANSWER, See answer to Interrogatory No. 3, Supra. 

RY NO. 36 How many years was plaintiti on 
active Naval duty? 


ANSWER. 2 2ars, 6 months and 20 days. ; 
l years, ’ awn day BEST LU | 


ANSWERS TO INTERROC ATORIES. 


INTERROGATORY NO. 37. Set forth any commendations or 
medals earned by him during his active duty. 

ANSWER, National Defense Service Medal, Republic of 
Vietnam Campaign Medal w/Device, Armed Forces Expeditionary 
Medal, Bronze Star Medal, Armed Force Reserve Medal, Air 
Medal (one Personal Award and 33 Strike/Plight Award), 
Vietnam Service seins w/4 Bronze Star, Combat Action Ribbon, 


Vietnamese Cross of Gallantry w/Gold Star, Presidentia’ Unit 


Citation, Navy Unit Citation, China Service Medal. 


INTERROGATORY NO. 38. Did plaintiff see combat duty, if so 


in what capacity and during what dates? 

ANSWER. Yes. Performed various duties as a combat 
helicopter pilot including officer in charge of a helicopter 
detachment and as executive officer of a large helicopter 
unit operating in Mekong Delta, Vietnam, April 1967 - 


July 1968. 


AFFIDAVIT OF SMITH FC t DEPENDANT 


(SAME CAPTION) 
APF IDAVIT 


Affiant, first being duly sworn, states and alleges, upon his 
oath, as follows, to wit: 

T am Licutenant Colonel Donald George Smith, United States 
Marine Corps, Head. Litigation ard Civil Pryoceee Division, 
Office of the Judge Advocate General, Washington, D.C. 

I am personally familiar with the complaint filed in the 
above-styled case, 

I have reviewed the official record of plaintiff and found 
his appointments to rank from ensign to commander as follows: 

Rank Date of Appointment Appointing Official 


Ensign 7 September 1953 R. B. Anderson 
secretary of the Navy 


Lieutenant March 1955 Thomas S. Gates, Jr. 
(junior grade) Secretary of the Navy 


Lieutenant September 1957 John B. Connally 
Secretary of the Navy 


Lieutenant July 1963 Paul R. Tqanatius 
Commander Secretary of the Navy 


Commander October 1967 John H. Chafee 
Secretary of the Navy 


Copies of the app -intments are attached as appendices A 


through E. 
(Endorsement omitted) 


EXHIBIT TO AFFIDAVIT QF SMITH 
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|WILLIAM DAVIS MARTIN 
STATEMENT PURSUANT TO 

Plaintiff, RULE 9(g) OF THE GPurRatl. 
RULES OF THIS COURT 
- against - enti ne 

Civil Action 

\JOHN W. WARNER, Secretary of No. 74 C 814 

ithe Navy and Admiral D. W. 

COOPER, Chief of the Naval 

iReserves, Department of the 


The material facts relevant to this motion as 
ito which the defendants contend there is no eenuine 


ssue to be' tried ere as follows: 


l. The plaintiff was selected to be , -omoted 


ito the rank of captein by a selection board on February 


2. On February 15, 1974, the Acting Scecretacy 
jot the Navy, J. William: Middendorf, personally approved, 
with the designation "APPROVED FOR THE PRESIDENT", the 


recommendation of the said selection board that the plain- 


| 
|tire be promoted to captain. 


{ | eee : : 
| 3. ne Senate of =he United States consencec 


tc sempox appointmenc to czptai { the plaintif 
I" the temporary eppointme t ptain of the plaintiff 


on April 21, 1974. 


wee * . 
a i é . > He 
Riateeceine. meine oe < Seen Botomen, Neer ee 


Defendant Rule 9 “tatement. 


4. On November 12, 1974, the plaintiff was 
removed from the promotion list by the Secretary of the 
Navy who purported to be acting for the President pur- 
suant to 10 U.S.C. §5905. 
iDated: Brooklyn, New York 


May { , 1976 


DAVID G. TRAGER 
United States Attorncy 
Eastern District of New Y 


By! rave OW Fron 


Sewis = ag 
re distant U.S. Attorney 


Ronald Podolsky, Esq. 

15 Park Row 

New York City, New York 10038 
Attorney for Plaintiff 


